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SYNOPSI S

The Public Enpl oynent Rel ati ons Commi ssion denies the
request of the Bergenfield Board of Education for a restraint of
bi nding arbitration of a grievance filed by the Bergenfield
Educati on Association. The grievance contests the w thhol di ng of
a teaching staff nmenber’s increment. The Conmm ssion concl udes
that anong the reasons proffered for this w thhol ding, the non-

t eachi ng performance concerns predom nated in the w thhol ding
deci sion. Those reasons included alleged failure to report to
assigned cl asses and sl eeping in class.

This synopsis is not part of the Comm ssion decision. It
has been prepared for the convenience of the reader. It has been
nei t her revi ewed nor approved by the Conm ssion.
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DECI SI ON

On Decenber 6, 2005, the Bergenfield Board of Education
petitioned for a scope of negotiations determ nation. The Board
seeks a restraint of binding arbitration of a grievance filed by
the Bergenfield Education Association. The grievance contests
the wi thhol ding of a teaching staff menber’s increnent.

The parties have filed briefs and exhibits. These facts
appear.

The Association represents certified teaching personnel,
cust odi ans, secretaries, bus drivers and certain other personnel.

The parties’ collective negotiations agreenent is effective from
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July 1, 2003 through June 30, 2006. The grievance procedure ends
in binding arbitration.

Anna Koval ci k has been enpl oyed as a teacher by the Board
since 1987. Koval cik teaches basic skills in the norning at the
Li ncol n School and in the afternoon at the Jefferson School. She
provi des in-class support to elenmentary school students during
instruction by their regular classroomteachers and al so works
with small groups of students who are “pulled-out” of their
cl assroons.

On April 15, 2005, the superintendent notified Koval ci k that
he intended to recommend to the Board that her enploynent and
adj ustment increnments be withheld for the 2005-2006 school year
based on the performance deficiencies set forth in el even
docunents: her April 2005 eval uation; three reports concerning
incidents that took place on Decenber 22, 2004; and seven
menor anda i ssued between 2001 t hrough 2005 detailing
adm ni strators’ concerns about Koval ci k’s absences from her
assi gned cl asses or adherence to her schedule. The record does
not include a statenent of reasons fromthe Board pursuant to
N.J.S. A 18A: 29-14.

On May 24, 2005, the Association filed a grievance asserting
that the w thholding was w thout just cause. The superintendent
and the Board denied the grievance. The Board stated that it did

so for the reasons set forth in the eval uative docunents, which
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i ncl uded poor use of instructional techniques, |ack of classroom
di sci pli ne, poor comrunication wth parents, excessive
absent eei sm unexcused absences, sleeping in class, and failure
to attend professional devel opnent activities.Y On Septenber

19, the Association demanded arbitration. This petition ensued.

In three nmenoranda dated Decenber 10, Decenber 13, and
Decenber 20, 2001, Principal John Alfieri wote to Koval cik
rem ndi ng her to follow her schedule and to advise himin advance
if conflicts arose. The Decenber 20 docunent noted that Koval cik
signed out of school to go to the bank during a fifteen-mnute
peri od when she was assigned to work with students.

A January 17, 2002 menmorandum from Alfieri raised simlar
concerns. Alfieri noted that Koval ci k had twi ce been outside of
t he buil di ng when she shoul d have been in a class for in-class
support.

In a March 17, 2003 nenorandum to Koval ci k, Joseph M celi,
principal of the Jefferson School, expressed his concerns with
Koval ci ks conduct on March 6. On that date, Kovalcik left the

Li ncol n School at 11:20 a.m but did not attend her afternoon

1/ The basis for the last reason is not clear. Kovalcik’'s
eval uation stated that she had conpl eted the professional
devel opment requirenent of 100 hours and had attended one of
the district’s two in-service activities. It added that
there was no evidence that she had used her newy acquired
know edge in her instruction and she was urged to do so.
The Board does not focus on this reason and it does not
figure in our analysis.



P.E.R C. NO 2006-69 4.
session at Jefferson. The nmenorandum recounted that Koval ci k had
called the Jefferson secretary and told her that, after |eaving
Li ncol n, she had been in a car accident and could not return to
wor k. However, Mceli stated that he could not reach Koval ci k by
t el ephone that afternoon and that, contrary to his direction to
her on March 7, she had not provi ded adequat e docunentati on of
the incident. He stated that the handwitten note she submtted
on March 10 was insufficient to excuse her fromher duties. In
the note, Kovalcik stated that she drove hone because she was
“really shook up” after her car had been struck in the rear.

On Cct ober 20, 2004, Mceli wote to Koval ci k concerning an
unexcused absence on Cctober 15. Mceli stated that Koval ci k was
not in the assigned class from1l:45 p.m to 2:30 p.m and did not
respond to two calls over the public address system M cel
wote that he believed that she had left the building wthout
contacting the office. He stated that in “response to the series
of incidents and conferences to address this issue | am
recomendi ng disciplinary action be taken by the district.” The
record does not indicate if any discipline was inposed at that
tine.

A Decenber 23, 2004 nenorandumto T. Egan from H.

Beatti e?, describes three related incidents on Decenber 22. On

2/ The record does not indicate the positions of these
i ndi vi dual s, although we presune they are school
(continued. . .)
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that date, a teacher was wal king by a classroom where Koval ci k
was assigned to provide basic skills instruction to kindergarten
students. The teacher heard a commotion, entered the room and
saw three students running around the room and clinbing on
furniture. Kovalcik was sleeping at a table. The teacher sent
the students back to their classroomand tried to wake Koval ci k
but was unable to do so. She summoned the principal who was al so
unabl e to wake Koval cik. He directed the school secretary to
summon Koval ci k over the public address system Koval cik
reported to the office and stated she was sorry and assured the
princi pal that she was capabl e of continuing with her duties.

A parent’s Decenber 23, 2004 incident report described a
simlar situation later in the day on Decenber 22. The parent
stated that while visiting a 4th grade classroom she observed
that Kovalcik repeatedly fell asleep while students were giving
oral reports. When her head would go too far back, she would
awaken and then fall asleep again. The parent wote that her son
had told her nore than once that Koval ci k sleeps in class,
sonetinmes to the point of snoring.

Finally, a January 4, 2005 nenorandum from Al fieri to
Koval ci k recounted his observations and interactions with her on

Decenber 22, 2004. Alfieri stated that he observed Koval ci k

2/ (...continued)
adm ni strators.
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sl eeping during a sing-along activity. Wen he approached her
and asked if she was okay, she responded that she felt dizzy.
Al fieri acconpani ed Kovalcik to the nurse to have her bl ood
pressure checked, which was |ow normal. Kovalcik stated that she
had not slept the night before but that she was okay and wanted
to finish the day. Kovalcik added that she was worried about an
MRl scheduled for the end of Decenber. Alfieri’s menorandum
advi sed that the incident caused himto be greatly concerned
about student safety and Kovalcik's ability to fulfill her
duties. He recommended that Kovalcik seek the aid offered by
REAP and he expl ained the programto her. The record does not
i ndi cate what REAP is or what it provides.

A March 17, 2005 nmenorandum from Al fieri to Koval cik
adnoni shed her for not reporting to her assigned classroom It
stated, in part:

At 9:35 a.m, three fifth grade students cane
to the office looking for you. | called the
first grade classroons to see if you were
there. However, you were not. Since testing
was going on, | could not nmake an
announcenent for you over the public address
system and | began to search the buil ding.

| found you on the bottom fl oor and asked why
you were not with your fifth grade students.
You indicated that you had spoken to the
fifth grade teachers today and they indicated
to you that since you did not have a room you
did not have to see the students. You
further indicated that you were at the
nurse’s office to get a band aid and that you
woul d now go to the fifth grade classes. A
check with the nurse indicated that you had
not been there at |east within the past
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twenty-five mnutes (9:15 a.m to 9:40 a.m),

and a check with the fifth grade teachers

i ndi cated you had not spoken with them since

Monday, March 14, 2005.

Wiile | realize that testing has presented

problens in neeting students in your room |

have indicated to you on several occasions

that you should be in the classroons doing in

cl ass support or using the library if

avai | abl e.

Your actions, at this tinme, appear to be

i nsubordi nate, a blatant disregard of ny

instructions. The | oss of val uable

instruction time for students who need the

hel p you may provide furthers my concern for

your overall performance of your duties.

In her 2005 annual eval uation, Kovalcik was cited as show ng
“insufficient inprovenent” in several areas including:
col l aboration with classroomteachers; student assessnent;
guestioni ng techni ques; cooperative group and student
participation; instruction -- especially in the in-class support
sessions; educational materials and technol ogy; discipline;
routi ne procedures; community relations; attendance; punctuality
and schedul i ng; classroom space; professional devel opnent; PIP
conpl etion; and parent relations. The evaluation stated that
t hese i ssues had been noted in previous eval uations and t hat
t here had been insufficient inprovenent.
The attendance section of the evaluation noted that Koval cik

had used 42 sick days, including 34 days for an extended nedi cal

| eave that she agreed to take due to the incidents in Decenber,

and that the absences caused an inpact on her students since
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adequat e substitute coverage was not always available. The
menor anda pertaining to that incident were attached to the
eval uation. The evaluation concluded with a recommendati on t hat
Koval ci k’s increnment be withheld for the 2005-2006 school year.
It added that if she did not inprove, she could be subject either
to anot her w thhol di ng or other action.

Under N.J.S. A 34:13A-26 et seq., all increment w thhol di ngs
of teaching staff nmenbers may be submitted to binding arbitration
except those based predom nately on the evaluation of teaching

performance. Edison Tp. Bd. of Ed. v. Edison Tp. Principals and

Supervisors Ass’'n, 304 N.J. Super. 459 (App. Dv. 1997), aff’g

P.ERC No. 97-40, 22 NJPER 390 (127211 1996). Under N.J.S A
34: 13A-27d, if the reason for a withholding is related
predom nately to the evaluation of teaching performance, any
appeal shall be filed with the Comm ssioner of Educati on.

If there is a dispute over whether the reason for a
wi thholding is predom nately disciplinary, as defined by N.J.S A
34: 13A-22, or related predomnately to the evaluation of teaching
performance, we nust make that determnation. N.J.S A 34:13A-
27a. Qur power is limted to determning the appropriate forum
for resolving a wthholding dispute. W do not and cannot

consi der whether a withholding was with or w thout just cause.
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In Scotch Pl ai ns-Fanwod Bd. of Ed., P.E.R C. No. 91-67, 17

NJPER 144 (922057 1991), we articul ated our approach to
determ ning the appropriate forum W stated:

The fact that an increnment withholding is

di sci plinary does not guarantee arbitral
review. Nor does the fact that a teacher’s
action may affect students automatically
preclude arbitral review Mst everything a
t eacher does has sone effect, direct or
indirect, on students. But according to the
Sponsor’s Statenent and the Assenbly Labor
Commttee's Statenent to the anmendnents, only
the “w thhol ding of a teaching staff nenber’s
i ncrenment based on the actual teaching
performance woul d still be appealable to the
Comm ssi oner of Education.” As in Holland
Tp. Bd. of Ed., P.EER C. No. 87-43, 12 NJPER
824 (117316 1986), aff’d [ NJPER Supp.2d 183
(7161 App. Div. 1987)], we will reviewthe
facts of each case. W wll then bal ance the
conpeting factors and deternmine if the

wi t hhol di ng predom nately invol ves an

eval uati on of teaching performance. |f not,
then the disciplinary aspects of the

wi t hhol di ng predom nate and we will not
restrain binding arbitration. [17 NJPER at
146]

The Board argues that the Conm ssioner of Education nust
review this w thhol ding because it was the result of its
eval uati on of Koval ci k over four years, during which tine
adm ni strators recorded their concerns about her poor
i nstruction, inadequate classroom managenent, and i nappropriate
cl assroom conduct. It maintains that such concerns have
consistently been held to be predom nately related to an
eval uati on of teaching performance. It views the incidents where

Koval ci k was charged with sleeping in class as exanpl es of poor
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cl assroom supervi sion and points out that Kovalcik s repeatedly
| eaving the building resulted in students m ssing their basic
skills cl asses.

The Association counters that this w thholding is anal ogous
to w t hhol di ngs based on excessi ve absenteei sm non-classroom
interaction with parents or students, or violations of
adm ni strative procedures, all of which are not based on an
eval uation of teaching performance. It contends that, aside from
certain eval uations, the docunents dating back to 2001 do not
relate to teaching performance. It maintains that the
wi t hhol di ng was w t hout just cause because the Board did not
consider Kovalcik' s illness or the fact that she underwent
treatment during an extended sick |eave.?¥

The Board rejects the Association’ s argunent that Koval cik’s
teaching deficiencies were related to her nedical condition. The
Board points out that after her nedical |eave of absence in Mrch
of 2005, Kovalcik failed to report to another classroom
assi gnnent .

We start by noting that, while the Board has not submtted

an official statenment of reasons for the w thhol ding, Kovalcik’s

3/ The Associ ation has al so submtted an October 4, 2005
observation that it contends shows that Kovalcik’s
performance and nedi cal health have inproved. W agree with
the Board that the observation is irrelevant to its deci sion
six nmonths’ earlier to withhold Koval cik’s increnent.
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i ncrenment was indisputably withheld for the reasons set forth in
t he docunents listed in the superintendent’s May 3, 2005 letter,
which were in turn summarized in the Board’ s July 29 letter.
Wi |l e sone of these reasons unquestionably center on the

eval uation of teaching performance, several others do not. W
concl ude that the non-performance reasons appear to have wei ghed
nore heavily than the teaching performance reasons in the
decision to withhold the increnent. Therefore, we find that this
wi thholding is not predomnantly related to an eval uati on of

t eachi ng performance and may be reviewed by an arbitrator, who
nmust consi der both the performance and non-perfornmance reasons

for the withholding. See Orange Tp. Bd. of Ed., P.E.R C. No.

2005-65, 31 NJPER 118 (150 2005) (in m xed case, we nust
det erm ne whet her performance or non-perfornmance reasons
predom nate). W detail the reasons that |lead to this concl usion
and start with an assessnent as to which of the stated reasons
are teaching performance-rel ated and which are not.

The reasons for this withholding fall into four categories:
(1) the series of incidents where Koval cik allegedly did not
fulfill her instructional duties when she did not report to her
assigned cl ass, sonetinmes because she had | eft her school; (2)
ot her incidents, not involving her absence fromcl ass, when
Koval ci k all egedly did not foll ow her schedule; (3) the Decenber

22, 2004 incidents where Koval ci k was observed sl eeping in class
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and at a sing-along activity; (4) and the variety of concerns
detailed in the April 2005 eval uation.

The first category of reasons falls within the anbit of
cases finding that w thhol di ngs based on excessi ve absent eei sm or
ot her all egations of non-performance are disciplinary. 1In
Edi son, we and the Court reasoned that a w thhol ding based on a
board’s contention that a staff nenber was excessively absent
does not generally involve an eval uation of teaching performance,
but rather flows fromthe teacher’s alleged failure to perform at

all because of his or her absences. See also Scotch Pl ains

(noting that, unlike w thhol dings involving instructional
t echni ques or cl assroom conduct, no educational expertise is
needed to review al |l egati ons of excessive absenteeism

Hackettstown Bd. of Ed., P.E. R C. No. 2003-48, 29 NJPER 22 (96

2003) (arbitrator could consider w thhol ding based on staff
menber’ s insubordinate refusal to perform school nurse duties);
cf. Orange Tp. (teacher’s alleged refusal to report to assi gnment
was i nsubordi nation, not a performance deficiency, although
wi t hhol di ng was based predom nately on other, teaching
per f ormance reasons).

The foregoing analysis pertains to the all egations that
Koval cik did not fulfill her responsibilities when she did not
report as required to provide basic skills instruction. Such

al l egations do not constitute an eval uation of teaching
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per f or mance, because such performance did not occur. Conpare

Edi son, 304 N.J. Super. at 467 (w thhol ding based on | ong-term

nmedi cal | eave of absence not based on performance because there
was "no performance to evaluate").#

Dennis Tp. Bd. of Ed., P.E.R C. No. 98-50, 23 NJPER 605

(128297 1997), relied on by the Board, does not warrant a
different conclusion. |In that case, we held that the two stated
reasons for a withholding — inability to control students and the
teacher’s consi stent absence from her cl assroom while school was
in session — were predomnately related to an eval uati on of
teachi ng performance. The record in Dennis included observation
reports and eval uati ons about the teacher’s cl assroom managenent;
there was no context or explanation for the “absence from cl ass”
reason; and our opinion nentioned but did not further discuss it.
Further, the Association viewed the w thhol ding as one based on
al l eged problens with student discipline. In this posture, we
are not persuaded that Dennis is nore apt than the cited cases

concerni ng absences and non-performance.

4/ This | anguage reflects the focus of the Court’s anal ysis,

al t hough the Board highlights the Court’s observation that
there were no evaluations in Edison and no reports that the
absences had negatively affected students. 1In any case, the
assessnment of whether Kovalcik s alleged failure to report
to her assignnments is a teaching perfornmance reason i s not
affected by the fact that this reason was noted in her

eval uations, along with several other alleged problens.
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We also find that the second category of reasons is not

predom nately related to an eval uation of teaching perfornmance.

Contentions that Koval cik did not follow her schedul e or sign out

properly are not related to classroom conduct or educati onal

interactions. They do not require educational expertise to

eval uate and they are simlar to m sconduct allegations that we

have found to be disciplinary. See Atlantic Cty Bd. of Ed.

P.E.R C. No. 98-43, 23 NJPER 567 (128283 1997) (w thhol di ng based

on chronic tardi ness predomnantly disciplinary); difton Bd. of

Ed., P.E.RC No. 92-112, 18 NJPER 269 (123115 1992) (wi thhol di ng
predom nantly disciplinary where based on allegations that
teacher left work early, falsified sign-out sheet, repeatedly

m ssed back-to-school night, and was insubordinate).

Wth respect to the third set of reasons, those pertaining
to the Decenber 22, 2004 incidents, we also conclude that they do
not relate to an eval uation of teaching perfornmance. As the
Board notes, we have repeatedly restrained arbitrati on of
wi t hhol di ngs based on all egati ons of poor classroom managenent or

i nappropriate classroomconduct. See, e.q., Readington Tp. Bd.

of Ed., P.ER C No. 2006-5, 31 NJPER 242 (993 2005) (teacher
yell ed and used i nappropriate | anguage; had erratic and unstable

deneanor; and threatened to use force); Knowlton Tp. Bd. of Ed.,

P.E.R C. No. 2003-47, 29 NJPER 19 (Y5 2003) (allegations that a

teacher humliated students); Northern Hi ghlands Reqg. Bd. of Ed.,
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P.EER C. No. 2003-49, 29 NJPER 24 (7 2003) (alleged difficulty
inrelating to femal e students, as well as allegedly

i nappropriate deneanor with the entire class). W reasoned that
t hese wi t hhol di ngs i nvol ved subjective educational judgnents
about the type of interactions or conduct that is appropriate in

a classroom Washington Tp. Bd. of Ed., P.E.R C. No. 2005-81, 31

NJPER 179 (173 2005).

However, the Decenber 2004 and January 2005 docunents detai
concerns that center on Koval ci k’s non-performance when she was
asl eep while on duty, apparently due to illness. They do not
i nvol ve a subj ective assessnent of the nature of Kovalcik’'s
student interactions or classroom nmanagenent. Stated anot her
way, no educational expertise is required to determne that a

teacher should not sleep in class. Conpare Franklin Tp. Bd. of

Ed., P.E.R C. No. 2001-64, 27 NJPER 389 (132144 2001)
(withholding for failure to follow directive not to | eave
students unattended was not based on eval uation of teaching

performance); Mrris Hills Reg. Dist. Bd. of Ed., P.E.R C. No.

92-69, 18 NJPER 59 (123025 1991) (where teacher denied corporal
puni shnent al | egations, arbitrator coul d objectively determ ne
whet her the teacher had engaged in indisputably inproper

conduct). Wiile the incidents occurred in a classroom not every

i n-class event involves teaching performance. See Denarest Bd.

of Ed., P.E.R C. No. 99-36, 24 NJPER 514, 517 (929239 1998),
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aff’d 26 NJPER 113 (131046 App. Div. 2000) (teacher’s allegedly
m si nformed response to student query about why class had been
nmoved was not curricul umbased and did not involve teaching). It
appears that the focus of examnation on this issue wll be
Koval ci ks nedical condition on this day, a question that an
arbitrator can conpetently exam ne

Finally, with respect to the fourth category of reasons,
those detailed in the April 2005 evaluation, we agree with the
Board that many of the problens noted invol ve an eval uati on of
teachi ng performance. The concerns about instructional
t echni ques; col |l aboration with the classroomteacher; student
assessnent; and use of educational materials, for exanple, al

center on core teaching performance i ssues. South Harrison Bd.

of Ed., P.E.R C. No. 96-36, 22 NJPER 20 (127007 1995); Wod-Ri dge

Bd. of Ed., P.E.R C. No. 98-41, 23 NJPER 564 (128281 1997).
However, the evaluation also cites the non-teaching performance
concerns detailed in the other docunents listed in the
superintendent’s letter — e.qg., punctuality, scheduling and
attendance. The Decenber 2004 incidents are di scussed under the
“attendance” section of the evaluation, and the nenoranda
docunenting the incidents are attached to the perfornmance
appraisal. In sum the evaluation includes both performance and

non- per f or mance concerns.
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Agai nst this backdrop, we find that, overall, the Board’ s
non-t eachi ng performance concerns predom nated in its w thhol ding
decision. Ten of the eleven docunments listed in the
superintendent’s May 2005 letter addressed what we have found to
be non-performance reasons. Wile the el eventh docunent, the
2005 eval uation, discusses several teaching performance
al | egations, the appraisal also addresses Koval cik’ s all eged
problenms with adhering to her schedul e and reporting for
assignments. As noted earlier, the sleeping in class incidents
figure promnently in the appraisal.

In terns of the weight given to the various reasons, the
enphatic tone of the nenoranda describing the events of Decenber
22, 2004 makes clear that the admi nistration viewed those
circunstances with alarm and we infer that the day’s incidents
were given significant weight in the wthhol ding deci sion.
Simlarly, the strong tone of the Cctober 2004 and March 2005
menor anda addr essi ng Koval cik’s alleged failure to appear for
schedul ed assignnents al so reflects the adm nistration’s nounting
concern with this issue, and we surm se that this non-teaching
per formance reason was al so central to the w thhol di ng deci si on.
Al'l of these incidents occurred during the 2004-2005 school year,
when the Board took action, and thus evidence the Board’s
hei ght ened concern, vis-a-vis prior years, about whether Koval cik

shoul d recei ve an i ncrenent. | ndeed, the Board' s brief
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enphasi zes these all eged problens during the 2004-2005 school
year, although it views themas related to the eval uation of
t eachi ng performnce.

By contrast, the description of the teaching perfornmance
concerns in the 2005 eval uati on acknow edges sone i nprovenent,
al beit insufficient, in virtually all of the noted areas. Wile
it is possible that the increnent m ght have been w thhel d based
on the teaching deficiencies alone, we conclude that, anong the
mul ti ple and varied reasons for this w thhol ding, the non-
per formance reasons predom nate. The nobst strongly expressed
concerns center on non-performance reasons and, by conparison,
the instructional problenms are nore mldly described. W
therefore hold that the withholding is not predom nately based on
an eval uation of teaching performnce and nust be reviewed by an
arbitrator. W stress that the arbitrator nust consider both the
per f ormance and non- performance reasons for the w thhol di ng.

ORDER

The request of the Bergenfield Board of Education for a

restraint of binding arbitration is denied.
BY ORDER OF THE COWM SSI ON

Chai rman Hender son, Conmi ssi oners Buchanan, D Nardo, Fuller, Katz
and Watkins voted in favor of this decision. None opposed.

| SSUED: March 30, 2006

Trenton, New Jersey



